
 

 

 

 
 

 

 
   

 

 

 In terms of the Constitution of the Republic of 
South Africa, 1996 (“the Constitution), the 
cultivation of good human resource 
management and career-development 
practices, to maximise human potential, is one 
of the principles which is required to govern 
public administration. This is so critical that it is 
enshrined in the Constitution, and an 
institution such as the Public Service 
Commission (PSC) is also established by the 
same Constitution, to promote it and other 
democratic values and principles provided for 
in section 195.  
 
In order to ensure equality, the Constitution 
requires public administration to be broadly 
representative of South African people. As a 
result, legislation like the Employment Equity 
Act, 1998 (Act No. 55 of 1998), and the Public 
Service Regulations (PSR), 2001 — now 
repealed by the PSR, 2016, were introduced, 
aimed at ensuring employment and personnel 
management practices based on ability, 
objectivity and fairness.  
 
Public service employees, like any other 
employees, have to be treated with dignity, 
fairly and equally within the bounds of the law. 
Employees want to see the employer 
managing remuneration policies and practices 
that: •promote the principle of ‘equal pay for 
work of equal value’, •are free from unfair 
discrimination; and •are consistently applied. It 
is not only in the area of remuneration where 
fairness is required, but in all other areas of 
employment relationship, including 
performance management, opportunities for 
promotion, treatment, decision-making and 
other labour relations issues. 

 
 In developing policies, regulations and dealing 
with conditions of service to manage the 
workforce, the employer has to avoid 
provisions that discriminate against other 
employees, unless if the discrimination is 
reasonable and justified1.  
 
The legislature has put mechanisms in place 
to enable functionaries to correct any act or 
omission made based on error of fact or law or 
fraud and it is in the public interest to correct 
such action or omission2. Employees are also 
provided a means to challenge unfair 
decisions made by the employer3. 
 
Employers are expected to put in place 
systems to deal with complaints and 
grievances of employees, and to resolve these 
as speedily as possible since this may affect 
employee wellness, attitude, and performance 
and in the end service delivery. Labour 
relations practitioners have to understand and 
take seriously the role they have to play in 
resolving complaints and grievances of 
employees. 
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 Section 36 of the Republic of South Africa, 1996 

2
 E.g. section 5(7)(a) of the Public Service Act, 1994 

3
 The Labour Relations Act, 1995. There are 

circumstances in which also the Promotion of 
Administrative Justice Act, 1998, is also applicable to 
employer-employee relations. 
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In this issue the Grievance Management 

Communique will address the following:  
  

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

THE OVERVIEW FOR JOB EVALUATION 

 

Introduction 
 
Job evaluation is one of the integral parts of 
human resources management systems to 
ensure work of equal value for equal pay. It 
occurs as an irreplaceable factor that 
enables management to conduct analysis 
and assessment of requirements aiming at 
scaling a particular post correctly and 
remunerated accordingly.4 It is conducted on 

a post, and includes looking at the job profile 
and job description of the post. A job profile 
is described as “A description of a particular 
work function that includes the elements 
deemed necessary to perform the post 
effectively. Specifically, a job profile 
developed by the personnel department of a 
business might include such things as job 
responsibilities, required qualifications, 
advancement prospects, and the initial hourly 
pay or salary associated with the position”.5 B 

Swanepoel describes a job description as a 

                                           
4
 Rational and Coalition Models of Job Evaluation WP 

95-09 Theresa M. Welbourne and Charlie O. Trevor 
5
  http://www.businessdictionary.com/definition/job-

profile.html 

document that entails the purpose of a role, 
define the nature of the job content, identify 
the immediate work environment and spell 
out certain conditions under which work is to 
be carried out and a written statement of the 
content of a job which is derived from the job 
analysis.”6 

 
Regulation 41(1) of the Public Service 

Regulations (PSR) provides that “The 

Minister shall determine— (a) a job 
evaluation and job grading system or 
systems that shall be utilised in the public 
service to ensure work of equal value is 
remunerated equally; and (b) a range of job 
weights derived from the system or systems 

for each salary level in a salary scale.7 The 

Department of Public Service and 
Administration (DPSA) has developed a job 
evaluation guide which describes job 
evaluation as a process of comparing jobs 
with one another, including a process of 

analytical as well as judgmental processes.8 
 
The Guide classifies the job contents and its 
demands, and not the personal 
characteristics or performance of the job 
holder. Job evaluation is not linked to a 
person but to a particular post. Job 
evaluation must be distinguished from 
performance assessments. Job evaluation 
measures the weight or the size of a job 
while performance assessment measures 
how well a person is performing the 
responsibilities associated with the post. 
Another way of looking at the distinction 
between the two processes is that job 
evaluation determines the relative value of a 
job while performance assessment 
determines the relative value of an 
employee to the organisation. 
 
 
 

                                           
6
 South African Human Resource Management, Ben 

Swanepoel et al, 4
th

 edition,  page 229 
7
 Public Service Regulations, 2016,  Chapter 4 Part 1 

Employment Matters  
8
 DPSA Guide on Job Evaluation 

Overview of job evaluation  

The duty of departments to correct 
administrative errors 

The impact of not taking employee 
complaints seriously 

The role of labour relations officers in 
improving sound labour relations, with 
specific reference to grievance 
resolution 

http://www.businessdictionary.com/definition/job-profile.html
http://www.businessdictionary.com/definition/job-profile.html
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The public service is structured in a manner 
that comprises of positions which are similar 
for different departments. The salary levels 
are similar in most, if not all departments; 
however the duties performed are similar in 
corporate services. These positions are 
meant to provide support to the core 
business of the department. Confusion is 
caused by different grading of similar posts in 
departments or throughout the Public 
Service, whereas the functions are similar 
such as in the corporate services units. This 
results in employees applying for similar 
posts with an aim of being paid higher 
salaries, and departments incurring 
unnecessary recruitment costs. In dealing 
with this anomaly, a need to benchmark 
positions in the corporate services units led 
to similar grading of posts and the fact that 
any job evaluation conducted must be 
consulted with and approved by the MPSA9.  
 
What triggers the job evaluation process  
 
o Job evaluation should be conducted for 

all new jobs and all higher level 
vacancies (to which grades 9 or higher 
are attached), unless specific jobs have 
been evaluated previously.  

o Significant period has elapsed since the 
last evaluation. 

o Requests made by managers for various 
reasons, e.g. perceptions that posts are 
under-/over-graded; recruitment and 
retention problems with specific 
categories of staff. 

o Requests made by employees, mostly 
based on perception that posts are 
under-graded. 

 
Non-evaluation of jobs or unfavourable 
outcomes of job evaluation is sometimes 
utilised and relied upon by employees in the 
Public Service to claim the act of unfair 
treatment. Employees at times lodge 
grievances alleging performance of similar 
duties to those performed by their superiors 

                                           
9
 Paragraph 5(b) of Department of Public Administration 

Circular 4 of 2014 

and colleagues in higher positions but being 
paid lessor.  
 
The job profiles of employees would in some 
instances overlap with those of their 
supervisors, as a result, this becomes a 
reason for employees to request job 
evaluation, anticipating that their posts will be 
graded higher. Employees are often under 
the impression that performing duties that 
overlap to those of their supervisors, is prima 
facie evidence that their posts may be 
upgraded.  
 
Employees are often requested to perform 
certain functions and they end up being 
under the impression that those allocated 
duties are permanent since they perform 
them every financial year and in some 
instances they form part of their workplan. 
Departments have a responsibility to ensure 
that when allocating responsibilities to an 
employee and there is anticipation that such 
jobs would be required to be performed for a 
prolonged period, they should do so within 
the bound of the law.  
 
Section 32 of the Public Service Act, 1994, 
provides that “32 Direction to perform (1) 
subject to such conditions as may be 
prescribed, an executive authority or the 
head of a department may direct an 
employee under his or her control temporarily 
to perform any functions other than those 
ordinarily assigned to the employee or 
appropriate to his or her grade or post.”  This 
is a measure that the legislature put in place 
to ensure that where a need to utilise certain 
skills of an employee in other areas, the 
department may do so in accordance with 
the law.  
 
Who may request job evaluation? 
 
A request for job evaluation may be initiated 
by the manager in the unit and or the 
employee, or organised labour on behalf of 
the employee. Management may request job 
evaluation on the basis that jobs are over or 
under-graded, recruitment and retention 
problems with specific categories of staff, 
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etc., while employees may request on the 
basis that the post is under graded.10 

 
When conducting job evaluation, the job 
profile and job description of the post must 
be taken in to account. A job profile is a 
description of a particular work function that 
includes the elements deemed necessary to 
perform the post effectively. It might include 
job responsibilities, required qualifications, 
advancement prospects, and the initial hourly 
pay or salary associated with the position. A 
job description is a document that describes 
the general tasks, or functions, 
and responsibilities of a position. It focuses 
on the objectives and job output 
competencies required to perform 
successfully at different post levels. It may 
specify the functionary to whom the position 
reports, specifications such as the 
qualification or skills needed by the person in 
the job, and a salary range. Job descriptions 
are usually narrative but some may comprise 
a simple list of competencies. 
 
The job evaluation process requires 
consultation with stakeholders and 
consideration of availability of the budget 
where a post has to be upgraded. The Job 
Evaluation Guide provides at paragraph D (b) 
that a departmental policy must provide an 
inclusive and consultative process. Proper 
consultation with relevant role-players, and 
especially with the employee organisations 
admitted to the departmental bargaining 
council, should take place. Key components 
in the department should also be consulted. 
Transparency and consultations would assist 
in curbing potential grievances which might 
have been lodged due to lack of 
understanding or being uninformed, and 
would also contribute towards improving 
labour stability in the Department. Policy on 
job evaluation must also include provision for 
consultations with incumbents of the posts, to 
create an inclusive approach to evaluation of 
the jobs, especially where they would be 
affected. 
 

                                           
10

 Par. F1 of the JE guide, page 13 

Outcomes of job evaluation and effect on 
the incumbent employee 
 
The job evaluation process may result in the 
post being upgraded, downgraded or 
unchanged.  
 
Under-graded to be upgraded: Where the 
process of job evaluation is completed and 
the outcome requires that a post be 
upgraded, The Regulation provides at 45. (1) 
that “If the job weight demonstrates that a 
post is under-graded and the department’s 
budget and the medium-term expenditure 
framework—(a) provides for sufficient funds, 
an executive authority shall increase the 
grade of the post to a higher salary level;” 
Departments are required to ensure that 
there is budget prior to commencing the job 
evaluation process in order to ensure that the 
outcomes are implementable. 
 
 

 

 

 

 

 

 

 

                                                                               

 
 
 
 
 
The executive authority shall continue to 
employ the incumbent employee on the 
higher graded post without advertising it only 
if the incumbent employee — 

 already performs the duties of the post; 

 has received a satisfactory rating in 
his/her most recent annual moderated 
and approved performance assessment 
in the post, and if where the incumbent 
has not yet been assessed, his/her 
performance shall first be assessed to 
determine whether it is satisfactory; 

 meets the requirements of the post; and 

  No! 

Does this mean that the 

salary level of the 

incumbent of the post will 

automatically be adjusted to 

match the outcome of the job 

evaluation? 
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 has been on the post for at least 12 
calendar months.11 

 
 
 
 
 
 
 
 
 
 
 
No, there shall be no retrospective payment. 
In terms of regulation 45(3) of the PSR, the 
higher salary applicable to the incumbent 
employee in the higher-graded post shall 
take effect on the first day of the month 
following the month of approval by the 
executive authority in terms of sub-regulation 
(1).  
 
The commencing salary of the incumbent 
employee shall be set at the minimum notch 
of the higher salary level or at such salary 
level he/she received prior to the regrading, 
whichever is higher (regulation 45(4)). 
 

 

 

 

 

 

 

 

 

 

 

 

 

In such a case the executive authority shall 
transfer the incumbent to another suitable 
post of an equivalent grade to the post 
he/she occupied before it was regraded; or 
redesign the job to equate it with the post 
before it was regraded. In a case of transfer 
this should not alter the place of work of the 
employee without his/her consent; and 

                                           
11

 Regulation 45(2) of the PSR, 2016. 

should be effected by not later than the first 
month following the month of approval by the 
executive authority.12 
 
Over-graded to be down-graded: Where a 
filled post is over-graded, the executive 
authority shall redesign the job to equate it 
with the post before it was regraded; or 
reduce the grade of the post in line with the 
job weight and transfer the incumbent to 
another suitable post of an equivalent grade 
to the post that he/she occupied before it was 
regraded. The conditions of transfer as 
applicable to an upgraded post shall also 
apply in the transfer resulting from the down-
graded post. 
 
In the event where the outcome of the post 
are negative and the employee is 
dissatisfied, the dispute resolution process as 
provided for in the departmental policy must 
be followed, if any. If the policy does not 
provide for such mechanism, the grievance 
procedures provided in the public service 
may be followed. The department when 
investigating grievances/matters relating to 
job evaluation must consider, amongst 
others, the following documents: 

 Job evaluation policy of the Department 

 Job evaluation guide for the Public Service 

 Reasons for request for job evaluation 
(what triggered job evaluation process) 

 Interview questionnaire with the 
stakeholders 

 Minutes of the Job Evaluation Panel 

 EVALUATE report  

 Decision/concurrence of the MPSA 

 Outcome letter to the manager/incumbent 
of the post 

Those who are responsible for facilitation of 
dispute resolution must always ensure that 
they comply with the prescribed timeframes 
provided by such mechanism. 
 
The job evaluation process through the 
EVALUATE system requires departments to 
consult with the DPSA to quality assure the 
recommended level. In the event where the 

                                           
12

 Regulation 45(2) ibid. 

Does it mean 
retrospective payment to 
the incumbent employee 
found to be qualifying for 

the upgraded post? 

 

What if the 
incumbent employee 
does not qualify for 

the upgraded post? 
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department fails to consult with the DPSA, 
such results would be deemed null and void.  
 
Examples of job evaluation grievances 
investigated by the PSC 
 
Example 1 
Employees were performing duties at the 
clerk level which are benchmarked by the 
DPSA. They were then given additional work, 
since they were based in the regions, to 
assist on service delivery matters while they 
were appointed as clerks. The employees 
performed these tasks for more than two (2) 
financial years prior to lodging grievances, 
and included the said tasks in their 
workplans. 
 
The PSC’s findings was that the Department 
had erred in allocating additional duties to 
employees, whilst aware that clerical 
positions are benchmarked posts. It was 
further found that the fact that employees 
were receiving performance bonuses for 
performing those functions does not make it 
right. It was recommended that a job 
evaluation be conducted on those posts and 
that when allocating additional duties which 
are temporary to employees, the Department 
should do so formally in line with section 32 
of the Public Service Act, 1994. The 
assignment of such additional duties must be 
time-based, and not indefinite. 
 
Example 2 
In this case an employee at an Assistant 
Director level alleged that she performed a 
task that is performed by Deputy Directors in 
other provincial offices. She alleged that by 
virtue of performing that one task performed 
by Deputy Directors warranted an upgrade 
from Assistant Director to Deputy Director 
level. Her proposed solution for the grievance 
was that her post be upgraded to Deputy 
Director level. 
 
The PSC found that the job descriptions for 
Assistant Director and Deputy Director were 
different, and that even though the aggrieved 
performed a particular task, the principle of 
equal pay for work of equal value was not 

compromised. The PSC recommended that 
job evaluation be conducted and that 
employees be allocated responsibilities in 
line with their job descriptions.  
 

 

THE DUTY ON DEPARTMENTS TO 

CORRECT ACTS OR OMISSIONS 

ERRONEOUSLY MADE BY A 

FUNCTIONARY: SECTION 5(7) OF THE 

PUBLIC SERVICE ACT AND THE 

CONSTITUTION 

 

Introduction 

 

This part explores the duty on departments to 
correct acts (or omissions) erroneously made 
by functionaries when executing their duties or 
exercising the powers conferred upon them. A 
functionary is any person upon whom a power 
is conferred or a duty is imposed by the Public 
Service Act, 1994 (the Act)13. It should be 
noted that in terms of section 2 of the Act, its 
provisions apply to employees whether they 
are employees within or outside the Republic, 
and in respect of persons who were employed 
in the public service or who are to be employed 
in the public service14. 
 
It further considers how such acts erroneously 
made, should be corrected to avoid legal 
challenges to same. The part  will also 
succinctly attempt to distinguish between 
employment relationship issues and 
administrative actions, as well as when the 
Promotion of Administrative Justice Act, 2000 
(Act No. 3 of 2000, PAJA) should be used to 
approach the court in order to correct the error, 
as against using the Labour Relations Act, 
1995 (the LRA), which calls for fair labour 
practices. 
  
Legislative Framework 
 
Section 23(1) Constitution of the Republic of 
South Africa, 1996 (the Constitution) provides 

                                           
13

 Section 1 of the Public Service Act, 1994 (Act No. 103 
of 1994) 
14

 See section 2; and section 8 for the composition of 
the public service 
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that everyone has a right to fair labour 
practices. 
 
Section 33 of the Constitution of the Republic 
of South Africa, 1996 (the Constitution) 
provides as follows:  
 
“33 Just administrative action 
(1) Everyone has the right to administrative 
action that is lawful, reasonable and 
procedurally fair. 
(2) Everyone whose rights have been 
adversely affected by administrative action has 
the right to be given written reasons. 
(3) National legislation must be enacted to give 
effect to these rights, and must— 
(a) provide for the review of administrative 
action by a court or, where appropriate, an 
independent and impartial tribunal; 
(b) impose a duty on the state to give effect to 
the rights in subsections (1) and (2); and  
(c) promote an efficient administration.”  
 
Section 195 of the Constitution provides as 
follows:   
 
“195 Basic values and principles governing 
public administration 
(1) Public administration must be governed by 
the democratic values and principles enshrined 
in the Constitution, including the following 
principles: 
(a) A high standard of professional ethics must 
be promoted and maintained. 
(b) Efficient, economic and effective use of 
resources must be promoted. 
(c) ….. 
(d) ….. 
(e) ….. 
(f) Public administration must be accountable. 
(g) ….. 
(h) Good human-resource management and 
career-development practices, to maximise 
human potential, must be cultivated. 
(i) ….. 
 
Section 5 (7)(a) and (b) of the Public Service 
Act 15 (the Act) provide as follows:   

                                           
15

 Act No. 103 of 1994 

“5.   Implementation or limitation of actions 
affecting public service or its members.—
(1)  For the purposes of this section the term 
“act” means the making of any regulation, the 
making of any determination, the issuing of 
any directive or the taking of any decision. 
……………………………………………………
……. 
 (7)  (a)  A functionary shall correct any action 
or omission purportedly made in terms of this 
Act by that functionary, if the action or 
omission was based on an error of fact or law 
or fraud and it is in the public interest to 
correct the action or omission. 
(b)  The relevant executive authority shall in 
the prescribed manner keep record of and 
report to the Minister any correction by a 
functionary of a department within the 
portfolio of that executive authority.” 
 
Regulation 8(2) of the Public Service 
Regulations, 2016 determines that:  
“(2) An executive authority shall keep copies 
of all documents relating to the correction of 
an act or omission in terms of section 5(7) of 
the Act.”   
 
The doctrine of functus officio 
 
In the matter of PT Operational Services 
(Pty) Ltd v Retail and Allied Workers Union 
obo Ngwetsana [2013] 3 BLLR 225 (LAC) the 
Labour Appeal Court discussed the principle of 
functus officio and inter alia quoted DM 
Pretorius: The Origin of the functus officio 
doctrine, with specific reference to its 
application in Administrative Law 2005 SALJ 
Vol 122 at 832 as follows:  
 
“The same considerations that require finality 
for the decisions of courts of law apply to the 
decisions of administrative authorities. 
Consequently, the functus officio doctrine 
applies in administrative law as it does in 
relation to curial proceedings. In elementary 
terms, the effect of the functus officio doctrine 
in administrative law is that an administrative 
agency which has finally performed all its 
statutory functions or duties in relation to a 
particular matter subject to its decision-making 
jurisdiction has exhausted its powers and 
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has discharged its mandate in relation to that 
matter. Consequently, such an agency is 
without further authority as far as that matter is 
concerned because its duties and functions 
have been fully accomplished. Thus, an 
administrative agency which is functus officio is 
unable to retract or change its own earlier 
decision, unless it is authorised by its enabling 
legislation to do so.”  
 

The practical effect of this is that once a 
functionary has performed its decision making 
powers, it is no longer authorised to retract its 
earlier decision and in the event that an error 

occurred, it should approach a court of law  

to set aside such erroneous decision .  

There is, however, an exception to this 
principle, and this is where the empowering 
statute permits the functionary to correct the 
error16. Section 5(7)(a) of the Public Service 
Act, 1994, is one of the statutory examples of 
this exception. It should be emphasised that 
the Act permits the functionary to correct the 
error without approaching a court only in a 
case where—  

 the action or omission was based on an 
error of fact or law or fraud; and  

 it is in the public interest to correct the 
action or omission. 

 
How should the act erroneously made be 
corrected 
 
The functionary shall correct the error by— 
 applying section 5(7)(a) of the Act, as 

explained above; or  
 reviewing his/her decision in the 

relevant court. This will need to be done 
in instances where the empowering 
legislation does not provide for the 
correction (outside the courts) and in 
instances where the conditions set in 
section 5(7)(a) do not make it possible 
for the functionary to correct without 
approaching the courts). 

                                           
16 Lucas South Africa Pension Fund v Soundprops 
178 (Pty) Ltd, unreported case no.6/21258, 
Witwatersrand Local Division, 26 June 2008  
 

The correction of the act is crucial since the 
error may have a negative impact on the status 
or rights of an employee; or the demands of 
public interest may require such an action to be 
corrected. Whilst it is important to correct, 
doing it incorrectly (without approaching a court 
of law to set aside the act, may invoke the ire 
of the courts as illustrated by the following 
judgments:  
 
In the case of Khumalo and another v 
Member of the Executive Council for 
Education: Kwa-Zulu Natal 17 the Court 
considered a review application to set aside 
an irregular promotion and held that:  
 
“There is no doubt that the MEC was not only 
entitled but also duty-bound to approach a 
Court to set aside her own irregular 
administrative act (Municipality Manager: 
Qaukeni Local Municipality and another v FV 
General Trading CC 2010 (1) SA 356 (SCA) 
at paragraph [23]. This is so because it is a 
fundamental principle of the rule of law that 
the exercise of public power is only legitimate 
where lawful.” 18  
                                                
 

 

 

 

When reviewing employment related  

issues  a functionary should approach the 

Labour Court to set aside such decision in 

terms of section 158 (1)(h) of the Labour  

Relations Act 19 which provides that:  

“158. Powers of Labour Court.—(1) The 
Labour Court may— 
(h) review any decision taken or any act 
performed by the State in its capacity as 

                                           
17

 [2012] 12 BLLR 1232 (LAC) at paragraph 41.   
18

 The judgment was set aside by the Constitutional 
Court in Khumalo and Another v Member of the 
Executive Council for Education: KwaZulu-Natal [2013] 
ZACC 49 as a result of the extensive delay by the MEC 
to approach the court to set aside the promotion.  The 
principle that the MEC was duty bound to bring the 
application therefore remained in tact.   

19
 Act 66 of 1995 as amended.   

Use of LRA and PAJA when 

reviewing the act 

erroneously made 
 



 

 
9  

  

  
  
  
  

employer, on such grounds as are permissible 
in law;” 
 
In the case of Ntshangase v MEC: Finance, 
KwaZulu Natal & another 20 the Supreme 
Court of Appeal considered a review 
application to set aside an unreasonable 
sanction handed down by the chairperson of 
a disciplinary hearing and held that— 
“Undoubtedly, the second respondent has an 
interest in ensuring that fair labour practices 
are upheld in its employment relationships. 
The same holds true for its employees. All 
actions and/or decisions taken pursuant to 
the employment relationship between the 
second respondent and its employees must 
be fair and must account for all the relevant 
facts put before the presiding officer. Where 
such an act or decision fails to take account 
of all relevant facts and is manifestly unfair to 
the employer, he/she is entitled to take such 
decision on review. Moreover, the second 
respondent has a duty to ensure an 
accountable public administration in 
accordance with sections 195 and 197 of the 
Constitution. I, therefore, find that the second 
respondent had the necessary locus standi to 
take Dorkin’s action on review to the Labour 
Court.” 
 

Employment related issues will be 

reviewed in terms of The Promotion of  

Admnistrative Justice Act, 2000  for 

example, in instances where grievances by 
State or public sector employees have 
implications or consequences for other 
citizens21. The Labour Appeal Court held in 
that case that “at times there is a fine line 
between administrative action under section 
33, public and employment relationship 
issues in the public sector”.  
 
It held, referring to the Gcaba and Chirwa 
cases that “The general distinguishing feature 
between the two [section 23 and 33 of the 

                                           
20

 [2009] 12 BLLR 1170 (SCA) 
21

 Minister of Labour and Another v Public Services 
Association      of South Africa and Another JA103/2015 
[2017] ZALCJHB 23 

Constitution] is that section 23 of the 
Constitution deals purely with employment 
relationships and related issues and does not 
serve to protect persons outside that context, 
whereas section 33 of PAJA, principally, 
provides protection against unfair 
administrative action. 
 
What was established in Gcaba is a general 
principle that employment relationship issues 
do not amount to administrative action within 
the meaning of PAJA (i.e. as construed 
consistently with section 33 of the 
Constitution).   The clear implication being 
that there could be exceptions to the principle 
and that certain employment relationship 
issues (i.e. actions) may amount to 
“administrative action” within the meaning of 
PAJA, properly construed. 
  
Features that serve to distinguish the 
exception from the general are, inter alia, the 
source and nature of the action, whether the 
action involves, or is closely related to the 
formulation of policy, or to the initiation of 
legislation and/or whether it has to do with the 
implementation of legislation.  In De Villiers 
the Labour Court added the existence of 
alternative remedies as another factor to be 
considered, due to the importance attached 
to that aspect in both the Chirwa and the 
Gcaba decisions.”22 
 

Review of administrative act : The 

Constitutional Court also considered an 
application concerning decisions taken by 
various functionaries in relation to the 
establishment of private hospitals in the 
Eastern Cape in the matter of MEC for 
Health, Eastern Cape and Another v 
Kirland Investments (Pty) Ltd 23 and held 

                                           
22

 Ibid. POPCRU and Another v Minister of Correctional 
Services and Others (supra); Nxele v Chief Deputy 
Commissioner Corporate Services, Department of 
Correctional Services and Others (supra) and see also De 
Villiers v Head of Department: Education Western Cape 
Province (2010) 31 ILJ 1377 (LC). 
 
23

 [2014] ZACC 6 at paragraph 82.   

http://www.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/egqg/0nqg/1nqg/z5bh#g0
http://www.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/egqg/0nqg/1nqg/15bh#g0
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(responding to one of the arguments made by 
the Department) that—  
 
“The argument mistakes the nature of the 
mandate the Constitution entrusts to public 
officials.  This does not require them to act 
without erring.   On the contrary, the 
Constitution anticipates imperfection, but 
makes it subject to the corrections and 
constraints of the law.  The task of public 
officials is thus to act in accordance with the 
law and the Constitution, which includes 
being subject to correction when they err.   
By corollary, the Department’s argument 
entails that administrators can, without 
recourse to legal proceedings, disregard 
administrative actions by their peers, 
subordinates or superiors if they consider 
them mistaken.  This is a licence to self help.  
It invites officials to take the law into their own 
hands by ignoring administrative conduct they 
consider incorrect.  That would spawn 
confusion and conflict, to the detriment of the 
administration and the public.  And it would 
undermine the courts’ supervision of the 
administration.” 
 
From the above judgments it seems to be clear 
that there are definite limitations on how 
administrative errors should be corrected and 
functionaries should in most cases approach a 
court of law to set aside invalid administrative 
action.   
 
Examples of instances where a functionary 

does not need to review the act in court 

 

Where an omission occurred in the sense that 
a functionary (because of an error) did not 
consider an application  

 
The following example illustrates the point:  
The department decides to pay performance 
bonus to all qualifying candidates who 
obtained a moderated performance rating of 
80% and above.  The name lists are compiled 
and by human error a name is omitted from the 
list.  In essence it is an omission that should be 
corrected, but the functionary who approved 
the payment to all employees on the list, has 
never taken a decision on the person whose 

name had been omitted from the list and is 
therefore not bound by the principle of functus 
officio.  
 

Where an error occurred and the employee 
who is affected by the error agrees in writing 
that the error may be corrected   

 
The department pays irregularly after 
promoting an employee and later discovers 
that the employee did not meet the 
requirements for promotion. The promotion is 
then irregular and has to be set aside by a 
court of law.  However when the department 
consults with the employee concerned, he or 
she agrees in writing that the promotion be set 
aside and that the overpaid salary be 
recovered.   
 
 Time frame to address corrections 
 
There is no indication in the Act in relation to 
the timeframe to address corrections.  
 
In the reported judgment of Shibogde v 
Minister of Safety and Security and Others24 
the Judge in addressing the time limit for a 
new referral to the bargaining council indicated 
that “Where no time limit is stipulated, it is 
normally assumed that a reasonable time limit 
should apply. For example, in Radebe v 
Government of the Republic of SA & others 
1995 (3) SA 787 (N) at 798A-I it was held:  
“In the absence of a statutory limit the Courts 
have, however, in terms of their inherent 
powers to regulate procedure, laid down that 
review proceedings have to be instituted within 
a reasonable time. There are two principal 
reasons for the rule that the Court should have 
the power to refuse to entertain a review at the 
instance of an aggrieved party who has been 
guilty of unreasonable delay. The first is that 
unreasonable delay may cause prejudice to 
other parties. Harnaker v Minister of the Interior 
1956 (1) SA 372 (C) at 380D; Wolgroeiers 
Afslaers (Edms) Bpk v Munisipaliteit van 
Kaapstad 1978 (1) SA 13 (A) at 41. The 
second reason is that it is both desirable and 
important that finality should be reached within 

                                           
24

 (JR 3307/09) [2012] ZALCJHB 64 at paragraph 29.   
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a reasonable time in respect of judicial and 
administrative decisions. Sampson v SA 
Railways and Harbours 1933 CPD 335 at 338; 
the Wolgroeiers ' case at 41D-E; cf 
Kingborough Town Council v Thirwell and 
Another 1957 (4) SA 533 (N) at 538.  
 
In the matter of Khumalo and another v 
Member of the Executive Council for 
Education: KwaZulu-Natal 25 regarding an 
application to set aside an irregular promotion, 
by the MEC for Education, the Constitutional 
Court considered the extensive lapse of time in 
bringing such application [the MEC took more 
than 20 months to approach the court to set 
aside the promotions] and held that:  
 “A full picture of the promotion’s legality is thus 
not reliably ascertainable on the evidence 
before the Court, nine years after the fact. 
While the MEC might not be responsible for the 
entire period of the delay that affects the 
Court’s assessment of the decision’s 
lawfulness, objectively the passage of the 
extended period of time since the decision was 
made stands in the way of this Court making a 
clear determination of the promotion’s 
unlawfulness.”   
 
Conclusion 
 
Based on the constitutional imperatives to 
adhere to the principles of legality and just 
administrative action, and supported by case 
law, it is concluded that departments have a 
legal obligation to correct acts or omissions 
made in terms of the Public Service Act, 1994.   
 
In cases where correction of error has to be 
reviewed in court, applications must be brought 
as soon as the errors are discovered to ensure 
that the matter is not dismissed based on the 
principle of unreasonable delay.    

 

 

 

 

                                           
25

 2014 (3) BCLR 333 (CC). See also Associated 
Institutions Pension Fund and Others v Van Zyl and 
Others [2005] (2) SA 302 (SCA) 

THE IMPACT OF NOT TAKING EMPLOYEE 

COMPLAINTS SERIOUSLY 

 

Introduction 

 
The impact of ignoring or not taking 
employee complaints seriously are often 
overlooked or not realized by the employer. 
Complainants may be seen as troublemakers 
creating unnecessary work for the employer. 
Employee grievances that are not addressed 
often contribute towards job dissatisfaction.  
 
Job satisfaction or dissatisfaction refers to 
the general attitude of employees towards 
their jobs. When the attitude of an employee 
towards his or her job is positive and 
favourable, there exist job satisfaction. Job 
dissatisfaction exists when the attitude is 
negative and unfavourable. Dissatisfied 
employees may at times have distractive 
behaviour and negative attitudes affecting 
performance and / or other employees, if 
they do not resign. Their own well-being may 
also be affected. Most researchers are of the 
view that employees who experience high 
satisfaction levels contribute to organizational 
commitment, job involvements, improved 
physical and mental health, and improved 
quality of health. Job dissatisfaction on the 
other hand, culminates in higher 
absenteeism, turnover, labour problems, 
labour grievances and a negative 
organizational climate. Some researchers are 
also of the view that, although it is difficult to 
put a monetary value on job dissatisfaction, 
estimates can be made of the economic cost 
resulting therefrom.26 
 
A grievance originates from a real or 
imagined feeling of dissatisfaction that an 
employee experiences in the course of their 
employment. These complaints or grievances 
must be communicated by the aggrieved 
employee to management in order to be 
addressed. Grievance management is an 
essential activity in the area of labour 
relations because it provides an opportunity 
to address employee concerns. If employee 
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concerns are not addressed, they impact 
negatively on morale and productivity and 
ultimately service delivery. To this end an 
effective grievance management process is 
essential. 
 
Effective Grievance Management 
 
Effective grievance management starts with 
acknowledgement of the grievance or 
complaint, which will reassure the aggrieved 
employee that they are being heard and are 
taken seriously. This is followed by an 
investigation where information is gathered 
about the grievance. The implications of who 
should conduct the investigation and the 
level of experience required should be 
considered to enable an effective 
investigation. Once information has been 
gathered a solution to the grievance may be 
formulated taking into account relevant 
legislation and case law.  
 
Once a decision has been made, it should be 
implemented immediately. Taking too long to 
complete an investigation will also have a 
detrimental effect. The sooner grievances 
and complaints can be resolved, the better 
for the employee and employer. Where 
dissatisfactions are addressed timeously, 
even if they do not result in the desired 
outcome for the employee, confidence in the 
grievance process will grow. Effective 
grievance management has the benefit of 
making the employer aware of any threats to 
its business. Even complaints that seem 
trivial or of no consequence to the employer 
or investigator may have a serious impact on 
service delivery if not dealt with.   
 
Taking complaints serious 
 
The employer must take each complaint 
seriously, regardless of how frivolous it 
appears to be. The fact that the employee 
takes time and energy to alert the employer 
of a matter that does not sit well with them, is 
an indication of the impact it has on them 
until the situation is corrected or an 
explanation is provided. It is however 
acknowledged that there are instances where 

employees would just lodge grievances to 
test the waters or spite the employer. The 
challenge is that it is difficult to differentiate 
between genuine employees who are 
aggrieved and those that just enjoy causing 
trouble for the employer. For that reason, 
even what may be regarded as frivolous 
should be handled with caution, giving 
feedback, showing respect and consideration 
for their concerns. The employer wants to 
resolve issues on as low a level as possible 
without causing disruptions to service 
delivery. A seemingly frivolous complaint 
may escalate to unimagined levels and 
cause the employer to spend more and more 
time and resources that could have been 
prevented. At some point the employer will 
have to account for claims of ‘no one listened 
to me or cared about what I had to say.’ This 
will have negative and even deadly 
consequences for the employer. 
 

Practical example 

 

Such a situation occurred recently in KZN. In 
the Sunday Tribune newspaper of 11 June 
2017 it was reported that a 69-year-old 
Stanger man who had been waiting to 
receive urgent cancer treatment at the Inkosi 
Albert Luthuli Central Hospital died amid an 
oncology crisis in Durban. It was further 
reported that the last oncologist in Durban 
left the public health sector when she 
resigned that Friday.  
 
The Department of Health said it was 
implementing an interim plan to provide 
treatment and called on private oncologists in 
the province to meet while they are recruiting 
for replacements.  
 
Organisations such as the SA Medical 
Association and the Health and Other 
Service Personnel Trade Union of South 
Africa have condemned the crisis, calling for 
urgent intervention.  
 
An oncologist who recently left reacted as 
follows: “DOH has directly contributed to 
doctor burnout and exodus, and they have 
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paid lip service to the problems. The rest of 
the time they can’t be bothered.” 
 
Conclusion 
 
The danger of employees perceiving the 
employer as uncaring will lead to employees 
also not being bothered about the business 
of the employer, which will have detrimental 
effects on service delivery. Effective 
grievance management relies heavily on the 
employer representative entrusted with 
managing the process for the employer. The 
impact of not taking employee complaints 
seriously may lead to service terminations 
and the loss of skills that need to be replaced 
with huge costs to the employer. 
Complainants should not be perceived as 
troublemakers who create unnecessary work 
for the employer, but rather as 
whistleblowers for poor employment 
practices.   
 
 
THE ROLE OF LABOUR RELATIONS 
OFFICERS IN IMPROVING SOUND 
LABOUR RELATIONS WITH SPECIFIC 
REFERENCE TO GRIEVANCE 
RESOLUTION 

 
Introduction 
 
The success of every organization depends 
largely on its workforce. Efforts should be 
made to ensure that the workforce is happy 
and willing to contribute effectively and 
efficiently to the achievement of organizational 
objectives. Labour Relations Officers (LROs) 
therefore, have the duty to facilitate 
relationships between the employer and 
employees, and continually monitor the climate 
within the organisation in line with fair labour 
principles. The greater part of the LROs is to 
ensure that employees’ grievances are 
resolved as close to the point of origin as 
possible to minimise conflict, achieving 
harmonious relations, resolving conflicts 
through peaceful means and establishing 
stable working relationships. 
 

Equally important is grievance prevention 
through communication, which should also be 
encouraged by LROs of the Departments to 
avoid unnecessary delays in addressing 
employees’ minor grievances to create or 
promote sound labour relations in the 
workplace. 
 
Promotion of Sound Labour Relations  
 
In order to promote sound labour relations 
within the organisation, LROs should assist 
employees in addressing their grievances and 
ensure that── 

 the right of an employee to lodge a 
grievance against an official act or 
omission on the part of the employer, is 
acknowledged; 

 a grievance is lodged in writing with an 
employee designated to facilitate 
grievance resolution in the Department 
within 90 days from the date in which the 
employee became aware of the official act 
or omission which adversely affected 
him/her; 

 the validity of the grievance is judged 
based on the facts and not based on who 
has lodged the grievance or who has been 
named in the grievance; 

 grievances within Departments are dealt 
with at the lowest possible level and as 
speedily as possible, but not later than 
30/45 days from the date on which the 
grievance was lodged;  

 grievances are addressed fairly, 
peacefully, and in an orderly manner; 

 all employees within their workplace are 
aware that should, in cases of an alleged 
unfair labour practice, have the option to 
submit their grievances as a dispute in 
accordance with the dispute resolution 
procedure of the relevant bargaining 
council as an alternative to having the 
Public Service Commission investigate the 
matter (i.e. if the grievance remains 
unresolved after the departmental stage); 

  the effective implementation of grievance 
procedures that are intended to promote 
sound labour relations within the Public 
Service; 
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 management at various levels considers 
the grievances of employees carefully and 
make genuine attempts to resolve them 
without prejudice; and 

 the employees are not ill-treated in any 
way after having lodged the grievance. 

 
Creation of the environment 

 
It is obvious that in the world of work, the 
lodging of grievances by employees against 
their employers is inevitable. But the LROs 
should be able to build dialogue and prevent 
the escalation of any grievance that arise and 
can be quickly resolved within the workplace. 
In this context, LROs should “impartially” 
advise both the employer and the aggrieved 
with a view to assisting the parties to generate 
a wide range of options for consideration and 
reach a mutually acceptable resolution before 
things are blown out of proportion. 
 
It is also the role of LROs to create 
environments that ─ 
 encourage employers and employees to 

resolve their conflict and disagreement 
through interaction without the intervention 
of third parties; and  

 build trust and confidence between 
employees and managers in respect of 
grievance resolution. 

 
 Conclusion 

 
In light of the above it is crucial for LROs to 
always act impartially in order to develop and 
sustain a peaceful and harmonious labour 
environment through the facilitation of effective 
grievance resolution practices that encourage 
and promote sound labour relations within the 
workplace. 
 

 

 

 

 

 

 

 

 

Let’s talk labour relations 

 

 

 

 

 

 

 

 
 
 
 
 
 
Send your inputs or topics of interest that you 
would like us to deal with to 

psclrtalk@opsc.gov.za   

 

Visit our website at www://psc.gov.za for 

previous issues of the Grievance Management 
Communique. 

 What is the impact of globalisation on 
collective bargaining and the future of 
labour law?  
 

 What about technology and its impact 
on employment and the future of trade 
unions? 

  
 

mailto:psclrtalk@opsc.gov.za


 

 
15  

  

  
  
  
  

 


